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Board-level employee

representation in law
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KEY FACT #1

IN EUROPE, WORKERS ARE GRANTED A VOICE IN
CORPORATE GOVERNANCE

* IN MANY DIFFERENT WAYS

Corporate

Governance
body

Top management
team

Annual General
Meeting of
shareholders

Board

Workers’ voice
through

Involvement in the
composition

Consultative voice

Countries

Slovenia
Germany
Poland

Bulgaria
Hungary
Netherlands

Extended rights France
France
Consultative voice Romania

Same rights (vote) and
duties as other board
members

Sweden & Norway

19 European
countries

S 16 -




KEY FACT #2

ARRANGEMENTS FOR WORKERS’ VOICE IN
CORPORATE GOVERNANCE (esp. representation
on corporate boards)

+ IS SO WIDESPREAD THAT

 IT IS DEEMED A DISTINCTIVE FEATURE OF THE
EUROPEAN SOCIAL MODEL

Il Widespread rights
Both public and private sector
(14 countries)

H Limited rights
Mainly in state-owned companies
(5 countries)

(12 countries)

= (in 2011)
At least 17 442 board-
level employee
representatives

And an additional 5 733

companies with BLER
Updated in 2017 (Lafuente, www.worker-participation.eu) (Fl NL. CZ. SK. DE
’ b ) 7

Drittel)
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‘Participation’ is a European fundamental right

Community Charter of Fundamental Social

Fights for Warker{ 1933 Art. 153 () Treaty on the functioning of the EU

‘Participation’ is anchored in European company law
o The 2001 European Company statute (SE — Societas Europaea)

o The 2003 European Cooperative Society statute (SCE — Societas
Cooperativa Europaea)

e The 2005 Cross-border Merger [CBM] Directive

o The 2019 Company law package (cross-border merger, division,
conversion)

KEY FACT #3

LOOKING AT LEGAL ARRANGEMENTS,
EMPLOYEE REPRESENTATION AT BOARD LEVEL

- IS DIVERSE
 AS NATIONAL RIGHTS VARY MARKEDLY

- 18 -




— Scope (characteristic of covered companies)
* Ownership: private / state-owned
* Legal status: Ltd (GmbH) / Plc (AG)
* Size: no (workforce) threshold / low thresholds / high thresholds

— Characteristics of the board
* Structure: one-tier (Board of Directors) / two-tier (Supervisory Board)
* Board duty: non-binding recommendations / required approval
« Composition: from 1 rep., up to %2 the board (average=1/3)

— Selection mechanism

* Election by employees / Appointment by trade unions or (European)
works council

— Employee representative’s profile
* Employee of the company only (incl. from foreign subsidiaries?) /
reserved seats / neither employee nor trade unionist

— Triggering mechanism
» Automatic / initiative from workers and/or trade unions is required

In Europe, workers’ voice in corporate governance

m Can take place within the different types of corporate
governance bodies

m Is so widespread that it is deemed a distinctive feature of the
European social model

m (for board level representation) Is characterised by a great
legally-based diversity

= Does the diversity translate into practice?

= Are there commonalities despite diverse legal settings?

- 19 -




Board-level employee
representation in practice

Board-level Employee
Representation in Europe
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Methodology

Data collection from the first-ever Europe-wide questionnaire-
based survey of board-level employee representatives in 16 European

countries and companies under the European Company-SE statute
(2009-2013).

Responses grouped as follows:
All Country Clusters

New Member States

Francophone

KEY FINDINGS

VARIATION IN LAW DOES NOT PREVENT SHARED
PRACTICES, AND

« COMMONALITIES EXIST ON HOW EMPLOYEE

REPRESENTATIVES OPERATE AT BOARD
LEVEL

- 21 -




Are Board-level employee representatives [BLEReps] silent and
passive at board meeting?

‘ {21 They are active board members who intervene in many ways, e.g.
" by requesting that board agenda be enlarged

Are BLEReps representing a particularistic/sectional interest?

’ 72| They defend the overarching interest of the company, with social
“ and economic matters being deemed equally important

Are BLEReps incorporated with management perspective and
isolated from workers and trade unions?

- They have connections with other institutions of labour
representation, most particularly with that which appointed them

Are BLEReps an additional channel of workers’ involvement?

~/== Quality of information is considered as being sufficient (in sharp
contrast with some other institutions of workers’ representation)

KEY FINDINGS

INTRODUCING BOARD-LEVEL EMPLOYEE
REPRESENTATION DOES NOT AUTOMATICALLY

LEAD TO A REBALANCING OF POWER WITHIN
COMPANIES

- 22 -




Borrowed from F. Heller’'s and C. Pateman’s pioneer work on the concept of
worker participation in decision-making

“The distinction between power and influence is based on a flow
process model of decision-making. [...] A person exerts influence
when as a result of direct or indirect intervention his preferences
are considered in the process of arriving at a decision. Power,
however, is exerted only when as a result of direct or indirect
intervention, his preferences are incorporated in the decision
process” (Heller, 1971: XXIV)

influence power )
information  consultation control joint co-
decision-making management

1. A strong constitutional position thanks to, inter alia, a “critical
mass” of worker reps on the board

2. The board as the true locus of strategic decisions, and institution
of consensus building

3. Also, a strong articulation with other actors/bodies in charge of
labour representation (trade unions, works council), for mutual
reinforcement of power capacities

. not just
Board-level employee representatives themselves, but also:
* trade unions/works councils
* Management
 shareholders representatives
* policy makers

- 23 -




THANK YOU FOR YOUR ATTENTION

I’m happy to open the discussion with you
and answer your questions

Dr. Aline Conchon
Senior Policy Adviser, industriAll Europe
aline.conchon@industriall-europe.eu
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